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SC in  case  o f  Safar i  re treats-  3rd Oct  2024 

The Supreme Court  o f  Ind ia  de l i vered a
s ign i f i cant  judgment  concern ing  the
cons t i tu t iona l  va l id i t y  o f  Sect ions  17 (5) (c )  and
17(5) (d )  o f  the  CGST Act ,  wh ich  govern  the
b lock ing  o f  input  tax  cred i t s  ( ITC)  in  cer ta in
cases ,  espec ia l l y  in  cons t ruct ion  act i v i t i es .  The
Court  f ramed three  cr i t i ca l  ques t ions  and
prov ided a  verd ic t  that  has  far-reach ing
imp l i cat ions  for  bus inesses  invo l ved  in
cons truct ion-re la ted  serv ices .



Key Quest ions  Framed by  the  Court :

1 -  D i f ference Between "P lant  and Mach inery"  vs .
"P lant  or  Mach inery" :

The f i r s t  ques t ion  addressed by  the  Cour t  was
whether  the  phrase  "p lant  or  mach inery "  in
Sect ion  17 (5) (d )  i s  to  be  t reated the  same as  the
phrase  "p lant  and mach inery "  in  Sect ion  17 (5) (c )
o f  the  CGST Act .
The  Cour t  found that  these  phrases  are  not
ident i ca l .  Sect ion  17 (5) (c )  uses  the  phrase  "p lant
and mach inery , "  whereas  Sect ion  17 (5) (d )  uses
"p lant  or  mach inery , "  c reat ing  a  d i s t inc t ion .
The  Cour t  ru led  that  these  phrases  have
d i f ferent  lega l  in terpretat ions ,  wh ich  impacts  the
determinat ion  o f  wh ich  proper t ies  or  equ ipment
can be  cons idered for  input  tax  cred i t  ( ITC) .  Th i s
d i s t inc t ion  has  ma jor  imp l i cat ions ,  as  i t  a f fec ts
bus inesses '  ab i l i t y  to  c la im subs tant ia l  tax
cred i t s .



2-  Def in i t ion  o f  "P lant "  and i t s  Impl i cat ions :

I f  a  proper ty  qua l i f i es  as  a  "p lant , "  i t  becomes
e l ig ib le  for  s ign i f i cant  ITC for  goods  or  serv ices
used in  i t s  cons t ruct ion .
The  Cour t  emphas ized  that  unders tand ing  the
def in i t ion  o f  "p lant "  i s  c ruc ia l .  I f  a  bu i ld ing  or
s t ruc ture  qua l i f i es  as  a  p lant ,  ITC on  goods  and
serv ices  used in  i t s  cons t ruct ion  can  be  c la imed
by  the  bus iness .
Th i s  i s  par t i cu lar l y  important  for  bus inesses
engaged in  cons t ruct ion  o f  ma l l s ,  warehouses ,  or
other  immovab le  proper t ies ,  where  ITC on  the
cons truct ion  i s  a  contes ted  i s sue .



3-  Const i tu t iona l  Va l id i ty  o f  Sect ions  17(5) (c )
and 17(5) (d) :

The Supreme Court  ru led  that  Sect ions  17 (5) (c )
and 17 (5) (d )  are const i tu t iona l l y  va l id .
However ,  th i s  does  not  imp ly  that  every
t ransact ion  fa l l i ng  under  these  prov i s ions  w i l l
automat ica l l y  l ead to  b locked cred i t s .  Ins tead ,
the  fac tua l  nature  o f  each  case  w i l l  determine
the  tax  l iab i l i t y .



4-  Funct iona l  Tes t  and Essent ia l i t y  Tes t :

The funct iona l  tes t  requ i res  assess ing  whether
the  cons t ruct ion  i s  essent ia l  for  de l i ver ing
taxab le  serv ices .  For  ins tance ,  in  the  case  o f  a
mal l ,  the  bu i ld ing  i t se l f  i s  necessary  for  rent ing
out  premises ,  wh ich  i s  a  taxab le  serv ice .
The essent ia l i t y  tes t  eva luates  whether  the
construct ion  i s  ind i spensab le  to  the  bus iness ' s
ab i l i t y  to  prov ide  output  serv ices .  I f  the
cons truct ion  i s  deemed essent ia l  to  the  bus iness
operat ions ,  then  ITC may  be  a l lowed .
The  Cour t  h igh l ighted  that  the  nature  o f  the
bus iness ,  the  ro le  o f  the  bu i ld ing ,  and the
funct iona l i t y  o f  the  s t ruc ture  are  cr i t i ca l  fac tors
that  must  be  examined in  determin ing  whether
input  cred i t s  can  be  c la imed .



5-  Sect ion  17(5) (d)  - “On h i s  ow account”  i s
important

Sect ion  17 (5 ) (d )  dea l s  w i th  b lock ing  o f  cred i t s  for
goods  or  serv i ces  used  in  the  cons t ruc t ion  o f
immovab le  proper ty ,  o ther  than  p lant  or
mach inery .
The  key  phrase  here  i s  "on  h i s  own account" ,  wh ich
means  cred i t s  are  res t r i c ted  when the  cons t ruc t ion
i s  for  persona l  use  or  for  the  bus iness  i t se l f ,  ra ther
than for  generat ing  taxab le  output  serv i ces .
The  Cour t  emphas ized  that  the  d i s t inc t ion  between
"p lant  and mach inery "  and "p lant  or  mach inery "  in
these  sec t ions  i s  essent ia l  for  determin ing  whether
bus inesses  are  e l ig ib le  to  c la im ITC .



6-  Impact  o f  the  Judgment :

The Supreme Court ' s  judgment  prov ides  much-
needed c lar i t y  for  bus inesses  engaged in
cons truct ion  act i v i t i es ,  espec ia l l y  those  invo l ved
in  cons t ruct ing  immovab le  proper t ies  l i ke  ma l l s ,
warehouses ,  and o f f i ce  spaces .
I t  recogn izes  the  d i f ference in  tax  treatment  for
"p lant  or  mach inery"  and "p lant  and mach inery"
and af f i rms the  const i tu t iona l  va l id i ty  o f
Sect ions  17(5) (c )  and 17(5) (d) .
The case  w i l l  now re turn  to  the  H igh  Cour t  for
deta i led  examinat ion ,  where  cred i t  e l ig ib i l i t y  w i l l
be  determined based on  the  fac tua l
c i rcumstances  o f  each  case .



Th i s  judgment  i s  expected  to  se t  a  s ign i f i cant
precedent  in  fu ture  d i sputes  re la ted  to  ITC on
cons truct ion  act i v i t i es ,  espec ia l l y  concern ing
large  in f ras t ruc ture  pro jec ts .
Overa l l ,  the  judgment  i s  seen  as  a  w in  for
taxpayers  as  i t  opens  avenues  for  c la im ing  ITC
on cons truct ion-re la ted  expend i tures ,  prov ided
the  bus iness  can  sat i s f y  the  funct iona l  and
essent ia l i t y  tes t s .  However ,  i t  may a l so  lead to
further  l i t igat ion ,  as  bus inesses  wi l l  need to
demonstrate  the  necess i ty  and funct iona l i t y  o f
the i r  construct ions  in  re lat ion  to  the i r  taxab le
output  serv ices .
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